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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/13/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  8:30   CASE#: MSC18-01429 
CASE NAME: WELLS FARGO VS. DM GROUP 
HEARING ON CLAIM OF EXEMPTION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo holds a judgment against defendant Daryoush Mehryar, which it is trying to collect 
by levying on asserted bank assets of his.  There are two distinct issues presented here. 
 
First, Wells Fargo seeks to levy on the balance of a checking account held by the judgment 
debtor at Bank of America in Los Angeles.  The debtor has served a cursory claim of exemption 
as to $1,363.45 in that account, which may or may not be its entire balance (no one informs the 
Court).  He states no facts in support of the claim of exemption, but cites several statutes:  Code 
of Civil Procedure §§ 704.070, 706.050, and 706.051.  The latter two statutes have to do with 
limits on wage withholding orders, which aren’t directly at issue here. 
 
Section 704.070 does deal with bank accounts, to the extent that the funds therein can be 
traced back to paid earnings.  Subdivision (b)(1) says that such traceable funds are entirely 
exempt from levy if the earnings from which they derive were subject to a withholding order.  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   12/13/19 

 
 

- 2 - 

The debtor does not assert that there was any withholding order, however, and Wells Fargo’s 
declarant states that there was none. 
 
Where there is no withholding order, subdivision (b)(2) exempts 75% of such paid earnings.  But 
aside from the bare citation of the statute, the debtor provides no factual allegations (let alone 
any supporting documentation) even that the balance in this account constitutes traceable paid 
earnings.  Nor does he give any facts, figures, or documentation that the sum sought to be 
levied on would fall within the 75% exemption. 
 
If the debtor claims that the exemption applies, he can attend the hearing and present 
appropriate testimony and documentation to establish that.  (He must notify the Court Wells 
Fargo that he intends to do so, in the manner for contesting a tentative ruling.)  Otherwise his 
claim of exemption will be overruled. 
 
The second issue has to do with a safe deposit box at Union Bank in Danville, the contents of 
which are undisclosed.  It appears that the primary account holder for the safe deposit box is the 
debtor’s sister, Babak Mehryar.  The debtor is identified as a co-renter of the account, however.  
The sister says he was intended only as a “beneficiary” (meaning, the Court assumes, as the 
person to inherit the box’s contents in case of death), but the bank couldn’t accommodate such 
a designation and so put the brother on as a co-renter, so as to give him access if needed. 
 
As Wells Fargo points out, the easy way to square this circle would be for Babak to identify the 
contents of the safe deposit box and establish that they belong to her and not to Daryoush.  
After all, if (hypothetically) it could be established that safe deposit box contains cash, bonds, 
jewelry etc. belonging to Daryoush, then Wells Fargo would be entitled to seize those assets 
regardless of the manner in which the depositor(s) are identified on the account. 
 
Accordingly, Babak is invited, if she chooses, to attend the hearing (after notifying Wells Fargo) 
to identify what is in that box and to whom it belongs.  This may end up requiring that the parties 
jointly go to the branch bank to see the contents with their own eyes.  Absent any such proof, 
however, it remains the case that Daryoush is a renter of record of the safe deposit box, and 
Wells Fargo is presumptively entitled to seize its contents, unless and until it is established that 
the contents don’t belong to the debtor. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00440 
CASE NAME: GANTT VS. MILLER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JULIE DIANNE MILLER 
* TENTATIVE RULING: * 
 
Defendant Julie Miller’s Motion for Summary Judgment is granted.  The motion is unopposed, 
and the undisputed facts establish that Miller was the ex-spouse of defendant Ryan Scott Miller 
when the actionable conduct occurred.  Therefore, defendant Julie Miller is entitled to judgment 
as a matter of law.  She has no liability for the actions of defendant Ryan Scott Miller here or for 
those of his company, Veranda Landscaping, Inc.  (Undisputed Material Fact Nos. 1-26.) 
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 3.  TIME:  9:00   CASE#: MSC17-00685 
CASE NAME: OLIVER VS. THE DOW CHEMICAL CO. 
SPECIALLY SET HEARING ON: FINAL APPROVAL 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
The final class settlement is approved.  The motion for attorney’s fees and costs is granted. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02269 
CASE NAME: SHOAGA VS. LOGISTICAL ADVANTAGE 
HEARING ON MOTION TO SET ASIDE ENTRIES OF DEFAULT 
FILED BY JORDAN HALL, LOGISTICAL ADVANTAGE CORP. 
* TENTATIVE RULING: * 
 
Defendants’ motion to set aside defaults is granted.  Defendants may file and serve their 
answers to the complaint by December 31. 
 
Although it has a couple of other asserted features, the complaint in this case is a basically 
commercial collection case by a hauler, seeking to be paid for transporting freight from 
California to Tennessee.  Defendants are the shipping customer and one if its employees.  
Defendants reside and do business in Ohio. 
 
Plaintiff obtained a default against both defendants on the strength of proofs of service of 
summons, stating that both defendants were served by hand delivery on Jeremy White, 
manager, at 1237 Washington Ave., Cleveland, Ohio, in February 2019.  A handwritten note in 
different ink identifies this as “[UPS]”, a notation not otherwise identified.  No basis is provided 
on which anyone could conclude that either that address or Mr. White has anything to do with 
these defendants, nor what UPS has to do with the service. 
 
Defendants’ declaration identifies their business address as being at 14837 Detroit Ave., 
Lakewood, Ohio.  It says nothing about the Washington Ave. address. 
 
A declaration now provided by the process server provides different and inconsistent detail, not 
found on the original proofs of service.  He says he served “Jeremy White, the Store Manager at 
UPS Mailbox Store”, at the Detroit Ave. address in December 2018.  He also says he 
“personally served Logistical Advantage” in February 2019 by serving Ron Carlson, “their office 
manager”, at the Washington Ave. address.  Entirely unexplained by plaintiff or the process 
server, however, are (1) why giving the papers to the manager of a UPS retail store is supposed 
to constitute adequate service on either of these defendants; (2) what the Washington Ave. 
address is supposed to be, and what connection it is supposed to have to defendants; (3) what 
the notation “[UPS]” on the proofs of service is supposed to mean; and (4) why the proofs of 
service mention nothing about a supposed December service at the Detroit Ave. address. 
 
Further, defendants’ reply papers confirm that defendants have never employed anyone named 
either Jeremy White or Ron Carlson. 
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The Court accordingly finds that plaintiff has not shown any valid service of process on 
defendants on either of the claimed dates or at either of the claimed addresses.  It therefore 
vacates the entry of default.  Plaintiff need not formally serve defendants again, however, as 
they now offer to appear and answer through their attorneys. 
 
In light of this ruling, the OSC now calendared for January 20, 2020, is vacated.  This case is set 
for Case Management Conference on May 6, 2020, at 8:30 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT  VS. NRT WEST, INC. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO INSPECTION DEMANDS 
FILED BY NRT WEST, INC. 
* TENTATIVE RULING: * 
 
This Line 5 and Line 6 are mirror-image motions – this one seeking to compel discovery, and 
Line 6 by the other side seeking a protective order to forestall the same discovery.  The Court 
grants the motion to compel (Line 5) and denies the motion for protective order (Line 6). 
 
Intervening plaintiffs, the Gannons, filed a previous lawsuit on the same subject matter.  In that 
case the Court ordered the Gannons to provide specified discovery, concluding that they had 
waived objections by failing to respond timely.  The Court commented: 
 

The Court was informed at a CMC earlier this week that plaintiffs served 
responses late last week, including some objections.  If the scope or merit of the 
objections were at issue, that would require a new discovery motion; indeed, it 
would have to go through the facilitator process.  Defendant’s contention, 
however, is not that plaintiffs have asserted incorrect objections, but that plaintiffs 
are not entitled to assert objections at all, having long missed the deadline for 
timely response.  The Court agrees. 

 
The Gannons then dismissed the prior action and refiled it as the present case.  Defendants 
served the same discovery requests, and the Gannons responded with objections including an 
objection based on attorney-client privilege.  The moving defendants contend that that objection 
was already deemed waived in the Court’s prior ruling, and the Gannons cannot un-waive it by 
dismissing and refiling their lawsuit.  The Court agrees. 
 
The Discovery Facilitator stated correctly: 
 

The objections to the Inspection Demand including the attorney-client privilege 
were waived and this Court had issued an Order on June 11, 2008 [sic, 2018].  
Just because the Gannons chose to dismiss that action and re-file the same case 
based on same facts not nullify the court’s Order of June 11th, 2008.  Dismissing 
an action and re-filing it can not be used as a litigation strategy to avoid an 
unfavorable Court Order.  Gannons must respond to Inspection Demands without 
any objections. 
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The Gannons’ present arguments are not frivolous.  They argue first that their prior failure to 
provide timely responses, and the consequent privilege waivers, were consequences of what 
they say was negligent representation, perhaps amounting to client abandonment, on the part of 
their prior attorney Odell.  Maybe so, and that issue is now being hashed out between the 
Gannons and Odell in a separate malpractice action.  That, however, is not the problem of the 
NRT defendants, and they are not responsible for it.  Having had to litigate serial discovery 
motions, they are entitled to take the Gannons’ actions (through their attorney or otherwise) as 
defendants find them. 
 
A little more substantially, the Gannons argue that although they may have waived such 
attorney-client privileges as existed in June 2018, some of the communications at issue here 
actually occurred after that date.  They argue that any waiver occurring last year cannot have 
waived privilege as to attorney-client communications occurring later than June 2018.  The 
argument has some surface appeal, but ultimately it fails.  The discovery requests at issue now 
are identical to the ones made in 2018; they had to be formally served again only because of the 
intervening dismissal.  The point is not when the communications occurred, but whether the 
Gannons preserved any objections to the requests.  They didn’t.  By analogy, if the Court had 
previously overruled a relevancy objection to documents on some topic, the later creation of 
more documents in the same category would not entitle the responding party to again assert the 
same relevancy objection and litigate the issue anew. 
 
Because the Court concludes that the Gannons’ positions had arguable force, it declines to 
order new monetary sanctions.  Any prior sanctions (in this case or the previous case) remain in 
place if they have not been paid. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY DANIEL JOHN GANNON, PAMELA GANNON 
* TENTATIVE RULING: * 
 
See Line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY BPG INSPECTION, LLC, et al. 
* TENTATIVE RULING: * 
 
The unopposed motion to strike brought by defendants-in-intervention NRT West et al. 
is granted without leave to amend.  The Court declines to impose any conditions on a future 
motion by the Gannons for leave to amend, but admonishes the Gannons’ counsel that it was 
improper (1) to refuse to fully participate in the meet-and-confer process by providing opposing 
counsel with pertinent legal authority and (2) to compel defendants to file a motion to strike 
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seeking relief that the Gannons do not contest and should have stipulated to.  Future conduct of 
this sort may result in the imposition of monetary sanctions, and the Court may take this into 
consideration in deciding any motion for leave to amend. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00359 
CASE NAME: BECK VS. HAZEL HOLMES 
HEARING ON MOTION TO VACATE AND FOR SALE OF HOME 
FILED BY DANNY BECK 
* TENTATIVE RULING: * 
 
This is a partition action.  Plaintiff moves for an order requiring defendant to vacate the 
premises, and to proceed with selling it.  The motion is denied. 
 
The parties don’t identify their direct relationship, but the Court infers that they are nephew and 
aunt.  (Possibly son and mother, though the Court hopes that’s not the case.)  The house in 
question originally belonged to defendant’s parents/plaintiff’s grandparents.  Upon their deaths 
it was transferred by probate court order, with each of the present parties receiving an undivided 
one-half ownership interest.  Defendant, the aunt, has been occupying the premises, as she did 
during the latter years of her mother’s life.  Plaintiff, who is homeless and in need of funds, 
wants to be bought out of his half ownership.  At a recent CMC the parties represented that they 
were working toward a deal for defendant to buy plaintiff out of his half ownership.  However, 
it appears that defendant may need to sell another property to generate the funds with which 
to do so. 
 
Plaintiff filed this motion because he is impatient that the buy-out deal is not proceeding more 
expeditiously.  Assuming the facts are as he and his attorney represent, his impatience is 
understandable.  However, in this motion he is skipping a couple of key steps. 
 
While both parties agree that a buyout by the aunt is preferable if feasible, plaintiff is correct that 
if that doesn’t occur his remedy will be to force a sale of the property – hopefully by cooperation 
between the parties (so as to save on professional fees and costs), but by appointment of a 
receiver if necessary.  The first step in that direction, however, would be an interim judgment of 
partition.  Plaintiff has neither sought nor obtained such a judgment.  In his reply he tries to 
characterize the present motion as an informal request for such a judgment; but his motion 
neither requests it nor establishes a proper record basis for entering such a judgment.  Only 
after such a judgment is entered would the Court and the parties be in a position to start talking 
about the mechanics of how to sell the property – whether a receiver is necessary, what broker 
to hire, what listing price, etc. – points on which plaintiff’s motion is silent. 
 
Further, plaintiff offers no facts suggesting that putting the property up for sale requires moving 
the aunt out of immediate occupation.  There is no suggestion, for example, that the aunt is 
neglecting the property, nor that she is maintaining it in a condition unsuitable for showing to 
potential buyers.  Absent anything of that kind, common experience suggests that it’s better for 
sales prospects that the property be occupied rather than empty.  The order to vacate he now 
seeks, therefore, would do nothing at all to advance the ball toward a sale – except in the 
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improperly coercive sense that it would likely light a fire under the aunt to get her moving toward 
a buyout. 
 
The Court accordingly denies this motion as well-intentioned but premature.  There is a CMC in 
this case next week, however, at which the Court intends to inquire about the state of 
defendant’s proposed buyout – and if there is no showing of a satisfactory time line for the 
buyout, to start the case moving toward “Plan B”, a sale of the property to third parties. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY WORLD PREMIER REALTY CO., ALMA VALDEZ 
* TENTATIVE RULING: * 
 
The Court has before it a demurrer and a motion to strike filed by defendants Alma Valdez 
and World Premier.  Each of these is supported by a meet and confer declaration, filed on 
October 29, 2019.  Each declaration attaches an e-mail sent to plaintiffs and indicates that no 
response to the e-mail was received.  
 
The problem with this is that the Code of Civil Procedure requires the meet and confer 
preceding the filing of a demurrer or a motion to strike to be by telephone or in-person.  
The second amended complaint lists a telephone number for the plaintiffs, but it appears that 
no effort has been made to meet and confer by telephone or in-person, or to follow up on 
the e-mail. 
 
Of course there is no assurance that a better-conducted meet-and-confer would have been 
fruitful; but neither is there any indication that it would have been necessarily fruitless.  The 
Court’s experience is that a robust meet-and-confer is often more useful than the demurring 
defendant predicts it will be, sometimes obviating the need for the demurrer or motion to strike. 
 
Accordingly, both the demurrer and the motion to strike are continued to January 10, 2020, 
at 9:00 a.m.  On or before January 3, 2020, Valdez and World Premier shall serve and file a 
declaration confirming that a code-compliant meet and confer has occurred. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WORLD PREMIER REALTY CO., ALMA VALDEZ 
* TENTATIVE RULING: * 
 
See Line 9. 
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11.  TIME:  9:00   CASE#: MSC19-00812 
CASE NAME: DAGGS VS. BENNETT 
HEARING ON MOTION TO COMPEL VERIFIED ANSWERS TO FORM INTERROGS. 
FILED BY JAMES ERIC BENNETT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel discovery responses is granted.  Plaintiff is ordered 
to provide full responses, with verifications and without objections, to defendant’s first set of 
form interrogatories, first set of special interrogatories, and first set of document requests (all 
served on or about June 20, 2019), within ten days after service of an Order After Hearing 
hereon.  Plaintiff is also ordered to produce all responsive documents within fifteen days after 
service of an Order After Hearing hereon. 
 
A motion like this, seeking further responses after objections were served, would ordinarily 
require resort to the Discovery Facilitator program.  The Court agrees with defendant, however, 
that the “responses” served here are really no responses at all.  They are boiler-plate, “ctrl-V” 
blanket objections, identical for each interrogatory and request, and patently bearing no relation 
at all to the substance of the interrogatories and requests.  This is not even a serious pretense 
of good-faith responses or objections. 
 
This matter would plainly call for monetary sanctions payable to defendant if they were 
requested.  None are ordered only because defendant’s motion requests none.  Given 
the obvious bad faith of plaintiff’s discovery noncompliance, however, the Court on its own 
motion orders plaintiff’s counsel to pay sanctions of $200 to the Court, payable within two weeks 
of today. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01172 
CASE NAME: CALIFORNIA COAST  VS.  O'FARRELL 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY JAMES O'FARRELL 
* TENTATIVE RULING: * 
 
The motion of defendant James O’Farrell to set aside his default is taken off calendar because 
there is no proof that the motion was served on the other side, as is required.  The Court, 
however, renews the invitation made at the recent CMC for plaintiff to consider stipulating to 
relief from default in the circumstances. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS. WILSON & KRAZTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WILSON & KRATZER MORTUARIES 
* TENTATIVE RULING: * 
 
By stipulation this demurrer is continued to January 17, 2020. 
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14.  TIME:  9:00   CASE#: MSC19-01662 
CASE NAME: ZAMORA VS. SPECIALIZED LOAN 
HEARING ON DEMURRER TO COMPLAINT of ZAMORA 
FILED BY SPECIALIZED LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Defendant demurs to plaintiff’s complaint.  Plaintiff has filed no opposition.  The demurrer is 
sustained with leave to amend.  Plaintiff may file and serve a first amended complaint within 
30 days after service of an Order After Hearing hereon. 
 
This case was previously before the Court on plaintiff’s motion for a preliminary injunction, which 
the Court denied.  (The Court has received no Order After Hearing thereon, however.)  That 
result is not necessarily dispositive of this demurrer, however, because the denial rested in part 
on matters shown in the evidence on the motion, but not pleaded in the complaint – notably the 
point that plaintiff was in arrears in her payments even before the 2010 transfer of the HELOC 
(and cessation of sending monthly notices).  The Court rejects defendant’s argument that, on 
demurrer, it can take judicial notice of that fact from the notice of default. 
 
The Court’s analysis on the preliminary injunction motion is nevertheless useful guidance here, 
and need not be repeated now in detail. 
 
Breach of Contract 
 
The Court concluded in its previous ruling that defendant was likely in breach of its contractual 
duty to send monthly billing statements to plaintiff at a proper address.  Nevertheless, the Court 
held that plaintiff’s contract claim was barred by her own failure to perform – that is, the fact that 
she has made no payments on this HELOC since at least 2010.  Insofar as that referred to her 
nonpayment in 2009, it cannot support this demurrer because the 2009 default is not shown on 
the face of the complaint.  But the complaint does acknowledge at least tacitly, and plaintiff’s 
preliminary injunction papers state expressly, that plaintiff entirely stopped making any 
payments as of 2010.  The Court rejects the argument that her duty to make payments was 
excused because she wasn’t getting monthly billing statements. 
 
Civil Code § 2937 
 
Plaintiff alleges that defendant breached this statute by failing to provide notice of the 2014 
transfer of this HELOC to defendant.  But what she doesn’t allege is any harm or damage to 
herself from that breach.  Given that plaintiff wasn’t making any payments on the HELOC even 
before the 2014 transfer, she cannot articulate how she was harmed in any way by not being 
notified of the transfer. 
 
Negligence 
 
Defendant does not contest that it had at least a contractual duty to send billing statements to 
plaintiff at a proper address, and the facts pleaded here (and those shown by defendant on the 
preliminary injunction motion) would lend themselves to the view that defendant acted 
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negligently in failing to do so.  But if that was only a contractual duty, it gives rise to only a 
contractual claim, not a tort claim.  Further, assuming without deciding that that could give rise 
to an independent tort cause of action, the claim suffers from the same substantive problems as 
the preceding claims.  Plaintiff wasn’t making payments even before this defendant took over 
the account, so it’s hard to see how she was harmed by this defendant’s failures in this regard.  
Plaintiff may have some factual theory of harm, but none is articulated in this complaint. 
 
Bus. & Prof. Code § 17200 
 
Plaintiff’s claim under this statute is derivative of her other claims, and thus this claim fails with 
the other ones. 
 

  

15.  TIME:  9:00   CASE#: MSC19-02332 
CASE NAME: GENEVA CAPITAL VS. SINGHA VENTURES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
(RE: NAYANIKA SANYAL)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The application for a right-to-attach order as to Ajay Singh is granted in part.  Code of Civil 
Procedure § 484.020(e) requires that when the defendant is a natural person, the description of 
the property to be attached must be “reasonably adequate to permit the defendant to identify 
specific property to be attached”.  The description provided here is adequate as to the 
residential property specified.  Otherwise, however, the application “describes” the subject 
property only by recitation of statutory categories, which is hardly better than no specification at 
all.  The application is therefore granted only as to the real property at the specified address. 
 

  

16.  TIME:  9:00   CASE#: MSC19-02332 
CASE NAME: GENEVA CAPITAL VS. SINGHA VENTURES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER  
(RE: SINGHA VENTURES INC.)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The unopposed application for a right-to-attach order as to Singha Ventures is granted. 
 

  

17.  TIME:  9:00   CASE#: MSC19-02332 
CASE NAME: GENEVA CAPITAL VS. SINGHA VENTURES 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
(RE: SINGHA VENTURES INC.)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The unopposed application for a writ of possession is granted. 
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18.  TIME:  9:00   CASE#: MSC19-02332 
CASE NAME: GENEVA CAPITAL VS. SINGHA VENTURES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
(RE: AJAY SINGH)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The application for a right-to-attach order as to Ajay Singh is denied.  Code of Civil Procedure 
§ 484.020(e) requires that when the defendant is a natural person, the description of the 
property to be attached must be “reasonably adequate to permit the defendant to identify 
specific property to be attached”.  The application here “describes” the subject property only by 
recitation of statutory categories, which is hardly better than no specification at all. 
 

  

19.  TIME:  9:01   CASE#: MSN14-1423 
CASE NAME: JOHN RUSSO VS. GEORGE VALVERDE 
HEARING ON MOTION TO DISMISS PETITION FOR MANDATE 
FILED BY DIRECTOR FOR THE DEPARTMENT OF MOTOR VEHICLES 
* TENTATIVE RULING: * 
 
DMV’s unopposed motion to dismiss this petition, for failure to bring the case to trial within five 
years, is granted. 
 

  

20.  TIME:  9:02   CASE#: MSC19-01520 
CASE NAME: WRIGHT VS. BROWN 
HEARING ON MOTION TO STRIKE PUNITIVE & EXEMPLARY DAMAGES 
FILED BY WILD IDOL LLC 
* TENTATIVE RULING: * 
 
Defendant Aloha Club’s Motion to Strike is granted without leave to amend as to defendant 
Aloha Club. 
 
The rule in California has long been that punitive damages are not recoverable in wrongful 
death actions.  (See Lange v. Schoettler (1896) 115 Cal. 388, 391-92; Tarasoff v. Regents of 
University of California (1976) 17 Cal.3d 425, 450; Grimshaw v. Ford Motor Co., 119 Cal.App.3d 
757, 826-828, overruled on other grounds in Kim v. Toyota Motor Corp. (2018) 6 Cal.5th 21, 
37 n.6.) 
 
A limited statutory exception is set forth in Civil Code § 3294(d), as follows:  “Damages may be 
recovered pursuant to this section in an action pursuant to Chapter 4 (commencing with Section 
377.10) of Title 3 of Part 2 of the Code of Civil Procedure based upon a death which resulted 
from a homicide for which the defendant has been convicted of a felony, whether or not the 
decedent died instantly or survived the fatal injury for some period of time....”   
 
The Chapter 4 referenced in this section is entitled “Effect of Death” and includes articles on 
both survival and wrongful death causes of action.  Therefore, in this one limited situation, 
punitive damages are recoverable in a wrongful death action.  In all other situations, punitive 
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damages based on the death of a victim of a tort are available only in a survival action.  (See 
Code of Civil Procedure § 377.34, cf. § 377.42; Grimshaw, 119 Cal.App.3d at 827-29.) 
 
The complaint alleges that defendant Keith J. Brown will be convicted of felonious homicide.   
(See Complaint, ¶ 221; Penal Code §§ 192, 191.5, 192.5.)  The complaint then seeks punitive 
damages not just against defendant Keith J. Brown, but also against his employer, moving party 
defendant Aloha Club. 
 
This is impermissible.  Section 3294(d) states that punitive damages are available only against a 
person who has been convicted of a felony that resulted in the homicide, not a person who has 
merely been charged with that felony.  More fundamentally, it permits punitive damages only 
from the person convicted of that felony, not the employer of that person. 
 
It is true that in other circumstances where punitive damages are recoverable against an 
individual the employer of that individual may be held liable for such damages if the conditions 
of Civil Code § 3294(b) are met.  However, § 3294(d), which states a limited exception to the 
broad general rule that punitive damages are never recoverable in a wrongful death action, ties 
the exception to the felony conviction of the defendant.  It does not extend that to the employer 
of the defendant.  The complaint does not allege that the Aloha Club is the defendant that has 
been convicted of a felony.   
 
Further, what § 3294(b) makes clear about subdivision (a) is that no employer can be liable for 
punitive damages based upon the actions of an employee based solely upon principles of 
vicarious liability.  Rather, the circumstances outlined in subdivision (b) (e.g., advance 
knowledge of unfitness, advance authorization, subsequent ratification) all speak to direct, 
personal responsibility.  However, subdivision (d) requires even more than this to make punitive 
damages recoverable in a wrongful death action.  It requires direct, personal felonious 
responsibility, established through conviction of a felony.  An employer who orders the 
commission of a felony, or who gives advance approval of it, is as blameworthy as the employee 
who carries it out.  Presumably both can be charged with the crime.  But subdivision (d) makes 
clear that only the defendant convicted of the felony can be responsible for punitive damages in 
a wrongful death case.  To allow subdivision (b) to be used as the vehicle to impose punitive 
damages on the employer in this wrongful death case would be to negate the requirement in 
subdivision (d) that the defendant subject to such damages be convicted of the felony. 
 
Plaintiff has not cited any legislative history behind § 3294(b) or any principles of statutory 
construction that would justify the court in concluding that when the Legislature enacted this 
limited exception, it meant to permit punitive damages to be recovered in a wrongful death 
action against a person who was not convicted of a felony but only employed the person 
who was.   
 
Shore v. Gurnett (2004) 122 Cal.App.4th 166, does not support plaintiff’s position.  There, 
the individual who drove the vehicle was convicted of vehicular manslaughter and suffered an 
adverse judgment, including an award of punitive damages.  The issue on appeal was whether 
that award violated the federal Constitution.  Shore did not consider the question whether the 
employer of such a person could be liable for punitive damages in a wrongful death action.  
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“Cases are not authority for propositions not considered.”  (Popescu v. Apple Inc. (2016) 1 
Cal.App.5th 39, 53.) 
 
Because there is no suggestion that the Aloha Club will ever be charged, let alone be convicted, 
of a felony that resulted in the death here, the motion to strike is granted without leave to 
amend as to the Aloha Club.  Punitive damages are not recoverable against this defendant in 
this case.  As to defendant Keith J. Brown, the present motion does not apply to the allegations 
against him, but any allegation of punitive damages is premature until and unless he is 
convicted.  Should such a conviction occur, plaintiff may seek leave to amend as to him. 
 

  

21.  TIME:  9:02   CASE#: MSC19-02502 
CASE NAME: ANDREASEN DRIVE HOA  VS.  PG&E 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER ORDER FILED 12-02-19 ) 
* TENTATIVE RULING: * 
 
Plaintiff has withdrawn this motion by e-mail. 
 

  

22.  TIME:  9:30   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
HEARING ON MOTION TO STRIKE DEMAND FOR ATTORNEYS FEES 
FILED BY BETTY L. ARGABRIGHT 
* TENTATIVE RULING: * 
 
Defendant-in-intervention Betty Argabright’s motion to strike is denied. 
 
Code of Civil Procedure § 435.5.  The Gannons argue that Argabright’s motion to strike is 
procedurally improper because Argabright could have brought a motion to strike directed to the 
Gannons’ original complaint, but instead filed only an answer.  This argument lacks merit.  
The Court interprets § 435.5 as applying only when a given party brings two successive motions 
to strike. 
 
RJNs.  Argabright’s request for judicial notice of documents filed in other actions is granted.  
The Gannons’ request for judicial notice of Argabright’s answer in this action is denied 
as superfluous; the pleadings in this action are before the Court as a matter of course.  
However, the Court appreciates the courtesy of providing a copy of the answer for the Court’s 
easy reference. 
 
The Previous Mediation.  It is undisputed that in October 2017, the parties participated in a 
mediation concerning claims by the Gannons against Argabright under the subject purchase 
agreement.  This was done before the commencement of the first civil action brought by the 
Gannons (No. C17-02362).  Argabright’s arguments that the October 2017 mediation somehow 
“doesn’t count” lack merit. 
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New Case.  Argabright first argues that a new mediation was required because this is 
“an entirely new case”.  The Court disagrees; this case arises from the same purchase 
transaction at issue in the earlier action, and alleges Argabright’s fraudulent concealment of 
defects with the subject residence.  The fact that the Gannons inexplicably chose to dismiss 
the earlier action without prejudice, and then to revive it by means of a complaint filed in this 
action, is of no moment.  The Court’s finding on this point is in harmony with the Court’s 
ruling on the discovery motions (Lines 5 and 6), and indeed the Gannons’ present (correct) 
argument on this motion is in distinct tension with the (incorrect) argument they make on the 
discovery motions. 
 
New Claims.  Argabright next argues that a new mediation was required because the 
Gannons make new claims in this action that were not asserted in the earlier action.  
Specifically, she argues that the first action was limited to a cause of action for rescission 
based on the alleged rat infestation, and that additional causes of action and defects are 
alleged in this action.  The argument is both factually incorrect and conceptually 
problematic. 
 
Factually, the earlier action was not limited to the alleged rat infestation, but included a 
laundry list of other defects, including unpermitted work, problems with the HVAC system, 
electrical and plumbing problems, leaks in the ceilings and walls, etc.  (Argabright RJN, 
Exhibit “A”, ¶¶ 44-48.)  Further, the earlier complaint did not state a cause of action for 
rescission, and in fact did not state any contract-based cause of action against Argabright; 
the causes of action against Argabright were for negligence and fraud.  (Exhibit “A”, 
passim.) 
 
Argabright’s argument that the earlier action was limited to a claim for rescission based on 
the alleged rat infestation rests on a misleading reference, not the complaint filed in the 
earlier action, but a pre-litigation demand letter from the Gannons’ former counsel Donald 
Odell.  (Graves Dec. filed on 12-2-19, Exhibit 2 [letter dated 8-2-17].)  Indeed, the fact that 
Argabright did not move to strike the claim for attorney fees in the first action shows that 
she has waived any right to assert one of her current arguments – that a discrepancy 
between the scope of a contractual mediation and the scope of a subsequent civil action 
invalidates the attorney fee clause. 
 

A further problem with Argabright’s argument is that it would require the Court to compare the 
scope of the claims addressed in mediation and the scope of the claims set forth in a 
subsequent complaint.  Offering evidence concerning what was discussed in mediation, 
however, would violate the mediation privilege.  The Court does not know and will never know 
whether the claims addressed in the October 2017 mediation were limited to those set forth 
several months earlier in Odell’s letter of August 2, 2017, or included additional claims 
discovered in the intervening two months. 
 
Conceptually, Argabright’s argument lacks merit because the contractual interpretation that 
Argabright champions would lead to absurd results.  Under the logic of the argument, a new 
mediation would have to be conducted each time a new claim is discovered through further pre-
litigation investigation, no matter how closely related it might be to the claims that were the 
subject of the original mediation.  The attorney fees clause cannot reasonably be so construed. 
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The Court further notes that if the Gannons had amended their complaint in the first action to 
add all the claims now asserted in this current action, no new mediation would have been 
required.  Why should the result be any different because, instead of proceeding in that efficient 
manner, the Gannons chose to compound the cost and procedural complexity of this litigation 
by dismissing the first action and starting over from scratch in a new action? 
 
The 3-26-19 Letter.  In addition to arguing that the October 2017 mediation satisfied the 
mediation requirement, the Gannons also argue that they did in fact make a demand for 
pre-litigation mediation in the letter sent by their current counsel to Argabright’s counsel on 
March 26, 2019.  (Graves Dec., Exhibit 4.)  This alternative argument is strained and lacks 
merit. 
 
First, the March 26 letter is merely a cover letter that makes no mention of mediation; it encloses 
a seven-page unsigned draft (dated July 31, 2017) of the eight-page letter sent by the Gannons’ 
former counsel to Argabright some 20 months before the cover letter, on August 2, 2017.  
Buried on the last page of that draft is a cursory request for mediation.  The March 26 cover 
letter cannot reasonably be construed as a demand for a new mediation. 
 
Second, Argabright’s counsel Katherine Wenger unequivocally alleges that on March 26, after 
receiving the cover letter from Graves, she spoke with Graves by telephone and he refused to 
mediate.  (Wenger Dec. filed on 10-25-19, ¶ 2; Reply Dec. filed on 12-9-19, ¶ 3.)  Wenger 
further alleges that she repeated her request for mediation on several additional occasions, and 
Graves refused on each occasion.  (Ibid.)  In opposition, Graves alleges only that “[at] no time 
do I recall Argabright’s counsel ever requesting mediation,” and that his notes do not reflect 
such a request.  (Graves Dec. filed on 12-2-19, ¶ 6.)  The Court finds Wenger’s declarations 
more persuasive on this point. 
 

  

23.  TIME: 10:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
SPECIALLY SET HEARING ON: STATUS CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
This hearing is continued to January 3, 2020 at 9:00 a.m., a special-set date.  (If the attorneys 
are unavailable on January 3, they can contact the Department for a later date.) 
 
The Court has received the extensive filings of both sides, and is well into the process of 
analyzing them.  It intends to issue an extensive interim opinion indicating the Court’s views on 
the merits issues on the present state of the record, and on what issues will or will not be 
presented for trial.  Time, however, will not permit completion of that opinion for posting on this 
week’s tentatives.  The Court hopes to be able to mail the document to the attorneys shortly, for 
consideration in advance of the January 3 hearing.  It cannot promise that, however, given that 
the Department is dark for most of the rest of December, and the Judge will also be working 
over the vacation on an early-January appellate calendar. 
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(If the Court is unable to send the opinion out during December, it will aim to post the opinion as 
a tentative on January 2.  If that also proves impractical, the tentative will be to put the hearing 
over further to a suitable date.) 
 
Given the state of the issues at this point, it will not be necessary for either side to give notice of 
contesting the tentative.  It will be assumed that the attorneys will wish to appear and argue.  
Further, given the significant prospect that at least some parts of this case may be effectively be 
disposed of (especially in the absence of any further offers of proof meeting the Court’s 
analysis), it may be prudent for the parties to arrange for a court reporter. 
 
There is one other important item of news:  Effective next month, this case will be reassigned for 
all purposes to Department 23 (Judge Burch).  If the next hearing proceeds on January 3, that 
transfer will take effect on January 5, 2020.  But in any event Department 12 intends to 
complete its opinion (and any subsequent argument) as to the present round of briefing prior to 
transferring the case to Judge Burch.  The Court will be setting a suitable case management 
conference date in Department 23 at the next hearing in Department 12. 
 
One other administrative observation in passing:  Obviously the parties are not required to 
provide courtesy copies at all, let alone tabbed courtesy copies.  However, the Court must point 
out that to provide untabbed courtesy copies – notably the two-inch Medeiros Declaration – 
defeats the purpose of providing courtesy copies at all, as it effectively forces the Court to use 
the filed originals and discard the courtesy copies. 
 
Moreover, the filed original of the Medeiros Declaration is improperly tabbed on the side.  
Tabs are required to be on the bottom.  (This is not a pointless detail; the Court uses its own 
tags on the right side to enable locating key documents, and party tabs on the right make that 
more difficult.) 
 

  

24.  TIME: 10:00   CASE#: MS19-0710 
CASE NAME: SHAPELL NORCAL RENTAL VS. SMITH 
SPECIAL SET HEARING ON: JURY TRIAL FOR UNLAWFUL DETAINER 
SET BY COURT 
* TENTATIVE RULING: * 
 
This trial date has been vacated in Dept. 57. 
 

 

 
ADD-ON 

(Please see next page.) 
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25.  TIME: 09:03   CASE#: MS19-0759 
CASE NAME: BRECKENRIDGE PROPERTY VS. GROSS 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY AGOSTINO E. GROSSI 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash service of summons is taken off calendar. 
 
In the first place, there is no indication that defendant has served this motion on plaintiff’s 
counsel in any form.  Any motion filed with the Court must be properly served on the other side. 
 
In any event, there appears to be nothing to quash.  Plaintiff has filed no proof of service 
of summons. 
 

 

 


